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This comparison suggests, however, another question: shall the 
defendant in disbarment be allowed to refuse, without prejudice 
and adverse presumption, to answer the court's questions, on a 
plea that an answer would tend to self-incrimination? If this 
privilege be allowed, it will only be because the proceeding is 
conceived to be in its nature a criminal action; and it is true that 
the five statutory grounds for which an attorney may be disbarred, 
all of which involve moral guilt as an essence, lend countenance to 
this conception. 27 Disbarment is rather, as has been stated many 
times, an investigation by the court into the fitness for his place 
of one of its own officers; 28 in this view, there is no ground upon 
which the accused could properly base his plea of privilege to 
evade the direct questions of the court. This latter conception is 
the most satisfactory to every logical mind: a disbarment is indeed 
a proceeding by itself, having some of the features of civil and of 
criminal actions, but without any necessity to be governed by all 
the rules of either form. The court's determination of the applicabil- 
ity of any particular rule must prevail. 29 As for the question of 
self-incrimination, though the analogy drawn from impeachment 
may lend support to such an objection by the accused, it is repugnant 
to the maintenance of high professional ideals that an attorney 
should, without suffering an adverse and unfavorable presumption, 
refuse to answer proper questions of the court, pertaining to his 
fitness to continue to appear before it. 

A.B.M. 

Charities: Charitable Corporations: Mixed Charitable 
and Non-Charitable Purposes under Section 1313 of the 
Civil Code — In the Estate of Dol, 1 a bequest was made, less than 
thirty days before the testator's death, to the Los Angeles County 
Pioneer Society. This society was incorporated under articles that 
contained the following statements: "That the purpose for which 
this corporation is formed is to cultivate social intercourse and 
friendship among its members, to collect and preserve data touching 
the early history of Los Angeles County . . . ." 

The court held that the bequest was charitable and void under 
section 1313 of the Civil Code, stating 2 that "a charitable corporation 
is one organized for the purpose, among other things/ of promoting 
the welfare of mankind at large." It is to the phrase "among other 
things" that this note desires to direct attention. If the charitable 



"Cal. Code Civ. Proc. § 287; In re Huffaker, supra, n. 26. 

28 In r e Durant, supra, n. 24; 2 Thornton on Attorneys, 1280; 2 R. C. L. 

20 Randall v. Brigham (1868) 7 Wall S23, 19 L. Ed. 285; Vernon Co 
Bar v. McKibbin (1913) 153 Wis. 350, 141 N. W. 283; In re Danford (1910) 
157 Cal. 425, 108 Pac. 322. 

1 (June 6, 1921) 61 Cal. Dec. 733. 

2 Ibid., at p. 735. 

3 Italics ours. 
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purpose of a bequest need merely be one among several and the 
other purposes, need not be charitable, the case seems in conflict 
with Estate of Sutro, 4 in which the mere mention that "other" 
unspecified purposes were possible constrained the court to hold 
the entire trust invalid. In Estate of Dol the non-charitable purpose 
was distinctly specified, and even preceded those admittedly 
charitable. 

One may differ with the interpretation which the court in 
Estate of Sutro put upon the Sutro will, and the distinction sought 
to be made between beneficial and possibly baneful scientific dis- 
coveries seems to have little authority, but the principle maintained 
there that to constitute a charitable bequest the purpose must be 
exclusively charitable is sound enough and amply sustained. 
Besides the cases there cited, which have for a long time been held 
to be controlling, one might cite In re Freeman, 5 In re Davidson, 6 
Moseley v. Smiley. 7 

The case of Molly Varnum Chapter, D. A. R. v. Lowell, 8 cited by 
the court, was one in which the purposes were exclusively educa- 
tional and was distinguished in Boston Lodge B. P. O. E. v. 
Boston, 9 in which a lodge incorporated as a charitable and 
benevolent institution maintained a club for social enjoyment. The 
real property of the lodge, although its charitable function was not 
denied, was held not exempt from taxation. It is true that in the 
D. A. R. case, as in the Elks' case, the court speaks of the "main" 
purposes or the "dominant" purposes of the organization, but the 
court is there interpreting an exemption statute which does not 
use the word "exclusively charitable" as similar statutes in other 
jurisdictions do. Further there is merely a suggestion by way of 
dictum in Salem Lyceum v. Salem 10 that incidental, non-charitable 
use "might not render the property liable to taxation." The only 
case than can support the determination that a corporation with 
mixed charitable and non-charitable functions is none the less 
charitable is Salt Lake Lodge v. Groesbeck 11 by a divided court— a 
decision generally disapproved. 12 

It is apparent that the decision might be defended on practical 
grounds, for there is little doubt that the social purposes mentioned 
in the articles would have been completely overshadowed by the 
V TT £?? , cha " tab 'e purposes later specified, whereas in the case 
of the Elks lodges, the Massachusetts and Wisconsin courts knew 



4 (1909) 155 Cal. 727, 738, 102 Pac. 920 

5 [1908] 1 Ch. 720. 

6 [1909] 1 Ch. 567. 

7 (1911) 171 Ala. 593, 55 So. 143. 

8 (1910) 204 Mass. 487, 90 N. E. 893 

• (1914) 217 Mass. 176, 104 N. E. 453. 

10 (1891) 154 Mass. 15, 17, 27 N. E. 672. 

11 (1911) 40 Utah 1, 120 Pac. 192, Ann. Cas. 1914C 940. 

12 Cf Boston Lodge v. Boston, supra, n. 9; Green Bay Lodee v Green Rav 
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that precisely the reverse was or might be the case. But we must 
remember that the mere possibility of a non-charitable purpose was 
held to avoid the Sutro trust. We may technically distinguish 
Estate of Sutro in which property was given to named trustees 
for charitable and other purposes from the instant case in which 
it is given to a corporation incorporated for both charitable and non- 
charitable purposes, but that would compel us to construe the word 
"charitable" in the third line of Civil Code section 1313 as meaning 
"mainly charitable" and in the fourth line as meaning "exclusively 
charitable." There is nothing in the statute to indicate such a 
differentiation of meaning. Estate of Dol must be taken as putting 
in doubt a rule which apparently had been in force in California 
as well as in England and in most American jurisdictions. 13 

We have the curious result that if the court had decided 
that the society was not charitable, the bequest would be void under 
Civil Code section 1275, since trie society could not come under 
the exempted classes of corporations. 

M. R. 

Community Property: Effect of Legislation upon the 

Nature of the Wife's Interest Therein — The Federal Act of 

September 8, 1916, imposes a tax upon the transfer of the net estate 

of certain decedents. In Blum v. Wardell, 1 in the United States 

District Court for California, it was sought to evade the imposition 

of this tax upon the interest of a wife in community property which 

passed to her, under California law, 2 upon the death of her husband, 

intestate. The court reached the conclusion, novel to Californians, 

that the wife's interest was not subject to the tax on the theory 

that it was a vested interest during the life of the husband, and 

therefore did not pass to her as heir. This theory of the nature 

of the wife's interest is in accord with that of the community 

property states other than California. 3 It has also been approved 

by the United States Supreme Court. 4 It has been applied in 
_____ . 

1 (Jan. 5, 1921) 270 Fed. 309. 

2 Cal. Civ. Code § 1402. 

8 The community property system is in vogue in Arizona, California, 
Idaho, Louisiana, Nevada, New Mexico, Texas and Washington. In every 
state having the community property system, except California, it is held that 
husband and wife have an equal present interest in the community property, 
and that whatever power of disposition the husband possesses is given to him 
as an agent of the community. La Tourette v. La Tourette (1914) IS Ariz. 
200, 137 Pac. 426; Kohny v. Dunbar (1912) 21 Idaho 258, 121 Pac. 544; 
Succession of Marsal (1907) 118 La. 212, 42 So. 778; In re Williams (1916) 
40 Nev. 241, 161 Pac. 741 ; Beals v. Ares (1919) 185 Pac. 780 (New Mex.) ; 
Wright v. Hays (1853) 10 Tex. 133, 60 Am. Dec. 200; Brotton v. Langert 
(1890) 1 Wash. 73, 23 Pac. 688. See McKay, Community Property, p. 542; 
Ballinger, Community Property, p. 67 et. seq. 

♦Warburton v. White (1899) 176 U. S. 484, 44 L. Ed. 555, 20 Sup. Ct. 
Rep. 404; Arnett v. Reade (1911) 220 U. S. 311, 55 L. Ed. 477, 31 Sup. Ct. 
Rep. 425. The Supreme Court of the United States will follow the doctrine 
of the State Court as to whether the wife has a present vested interest or not. 
Warburton v. White, supra. 



